Comments on the Serbian draft Law on Property Reistih and Compensation
(based on the draft version for public debate od@9 2011)

In accordance with Article 345 of the Treaty on thenctioning of the European

Union, systems of property ownership are within Member States' competency. If a
Member State introduces a restitution scheme,lithave to respect the fundamental
EU principles. This essentially means that suchcleese may not discriminate,

openly or disguised, on any of the grounds enuradrit Article 21 of the Charter of

Fundamental Rights of the European Union and thiaas to respect the principle of
equality before the law.

When it comes to candidate countries and potertd@ididates, the European
Commission assesses their adherence of the Copambateria, which also includes
respect for the core values of the Union. In additio their relevance in view of the
principles of non-discrimination and equality befathe law, unresolved property
issues and situations of unclear ownership can tivefja affect the investment
climate and economic development.

As the Commission set out before, a thoroughly greg law on restitution is needed
in Serbia to clarify property ownership and fostetrestment. In this respect, the draft
law is a starting point, but responsibility for kdgcisions in the law and for respect
of European standards is entirely with the Serlbiathorities. Public consultations are
of utmost importance in an area as complex astuéen. It will help to make the
process transparent and to identify shortcomingkendraft law. Within the remit of
competencies of the European Union, the followinghments should be taken into
account:

Restitution in kind as the main principle seembéasuitable. However, the vast range
of exceptions will need to be thoroughly justified avoid inequalities or
discrimination between claimants. Also as regalttrraatives in case restitution in
kind is not possible, the equality principle netmbe respected.

It will be crucial that the principles of non-dignination and equality will be
respected in all other aspects of the law, too. Mirex needed, possible differences in
treatment should be well justified. For example, tlifferences in treatment between
construction land with and without structures (&ldgs 23 and 27 of the draft law) are
not fully clear.

The draft law should also ensure that the admatise process of claiming property
to be restituted is efficient and leads to cleaults as regards property ownership. In
this respect, for example Article 17 of the draftvl could be problematic, as no
solution is offered in case the two owners do ngiea. Also Article 43, which
requires the claimant to provide information on ¢ineunds for nationalisation, seems
to put an excessive burden on the claimant. Aredewhich imposes fines on civil
servants for delayed treatment of applications]dcepeed up procedures, but unless
it is ensured that sufficient human resources am&lable, there is a risk that
individual civil servants might put speed beforelify.

Overall, the draft law should fully respect thengiples of non-discrimination and
equality, as well as legal clarity of property owstép. Delays in solving the



restitution issue could hamper the economic deveéq of the country and create
additional costs. At the same time, future coroetwdiof the law after its entry into

force will be difficult, as acquired rights of tHiparties might have to be respected.
Therefore, it will be crucial to find adequate smos at this stage of the process.



Komenrapu EBponcke komucuje va Hanpr 3akoHa o Bpahamwy o1y3eTe IMOBHUHE U
obemrehiemwy (31.aBryct 2011.roauHe — HE3BAHUYHH OPEBOJT)
(Ha ocHOBY pajzHe Bep3auje 3a jaBHy pacnpaBy ox 29.jyna 2011.roaune)

Y ckmagy ca Ynanmom 345 VYroopa o genoBamy EBporicke yHuWje, cucteMu
BJIACHMINITBA HAJl UMOBHMHOM CY y HAaJ/UI)KHOCTH 3eMalba WiIaHWIA. Y cly4ajy jaa
3eMJba UYIAHHUIA YBEAE CXEMy pECTHTYLHje, MCTa MOpa Ja IOWITYje OCHOBHE
npuniune EY. To y cymTuHM 3HaYyMm Ja TakBa CXeMa HE CME IIPaBUTH
JMCKPUMHUHAIM]Y, TUPEKTHO WM MHAWPEKTHO, HU TI0 jE€JTHOM OCHOBY HAaOpOjeHOM Y
Ynany 21. [loBesbe 0 ocHOBHUM NpaBuMa EBporicke yHuje, U Ja MOpa MOIITOBATH
NPUHLUIIE jeTHAKOCTHU TPe]] 3aKOHOM.

Kama je ped o 3emspama KaHOUIATHMa W TOTEHIHMjaTHUM KaHAWAaTtuMma, EBporcka
KOMHCHja TIpOLEeYje TpHuIpkaBambe KoneHxamknMm KpuTepujyMuMma, KOju Takobe
YKJbYUyjy TOINTOBAaKk€ OCHOBHHX BpeAHOCTH YHHje. [lopea WUXOBE BaXKHOCTH Yy
CMHCIy TPUHIMIA HEIUCKPUMUHANM]E M JEIHAKOCTH Tpel 3aKOHOM, Hepas3pelieHa
NHUTakba MMOBHUHE M CIIy4ajeBHM HEjaCHOT BJIIACHHIITBA MOTY HETaTHBHO YTHIATH Ha
WHBECTHUIHOHY KJIIUMY U €KOHOMCKH Pa3Boj.

Kako je Komucuja pannje Beh HaBena, TeMeJbHO MPUNPEMIBEH 3aKOH O PECTUTYIH]U
je morpeban y CpOujum kako OM ce pa3jacHWIO BIIACHUINTBO HAJ] WUMOBHHOM U
MOJICTAaKJIC MHBECTHIHjE. Y TOM CMHCIy, HAalpPT 3aKOHA je TOodYeTHa Tadka, JOK je
OJITOBOPHOCT 3a KJbYYHE OJUTyKe y 3aKOHY U 3a TMOIITOBAEmE EBPOICKUX CTaHIapaa
UCKJPYYMBO Ha WHCTHTynWjama Biactu y CpOuju. JaBHa pacrpaBa je On BeJHKe
BaXHOCTH y 00JIaCTH TaKO CI0KEHO] KakBa je pecturynuja. Pacnpasa he omoryhutn
Ja mporec Oyne TpaHCHApeHTaH M Ja Ce Mpeno3Hajy Moryhw HemocTamy HampTa
3aKoHAa. Y OKBUpY HaJyuie:)kHOCTH EBporicke yHHje, Tpebano Ou y3eTu y o03up ciienche
KOMEHTape:

Harypanna pecTuTylMja Kao OCHOBHHM INpPUHIMI cMaTpa ce oarosapajyhmm. Wnak,
IIMPOK CIIEKTap HM3y3eTaka Tpebano OM TeMeJbHO OINpaBaaTH, Kako Ou ce m3derie
HEjeJJHaKOCTH WIM JUCKpUMMHanuja Mebhy mnogHocuonmma 3axteBa. Takobhe, y
clly4ajeBMMa TJi€ HaTypajHa PECTUTYyNHja HUje Moryha, HEONXOJHO je TOIITOBAHE
NPUHIUIIA jeTHAKOCTH.

Ox CymTHHCKOT 3Ha4aja je W Ja MPUHIWNN HeJUCKPUMHUHALM]E U jeTHAKOCTH Oymy
MOIITOBAaHM U Y CBHM JIPyTrUM objacTuMma 3akoHa. [ e je HeomxoaHo, Moryhe pasnuke
y moctynuuMma Tpeba mobpo oOpasmoxkutu. Ha mpumep, pasnmke y mocTymuuma
npema rpaljeBUHCKOM 3eMJBHINTY ca U 0e3 m3rpaliennx objekara (wianosu 23.u 27.
Harpra 3akoHa) HECY TOTIIYHO jaCHH.

Haupr 3akona Ttakohe Tpeba na o00e30enu na aJIMHUHHUCTPATHUBHE NPOICIYpe
MOJTHOIIICHa 3aXTeBa 3a Bpahame MMOBHMHE Oyay epHUKacHe M Jla BOJC Ka jaCHUM
pe3ysiTaTiMa y CMUCITY BJIACHUIIITBA HAJl IMOBUHOM. Y TOM CMUCITY, Ha ipuMep Yinan
17. Hampra 3akona morao OW Jia mpejcraBiba npobsiem, Oyayhu na Huje nonyheHo
pelieme y ciiydajy aa J1Ba BIaCHUKA HE MOTyY 1a ce ciioxke. Takohe, Unan 43., koju
3aXTeBa OJ1 MOAHOCHOIIA 3aXTEBa Jia JOCTABH TOJIATKE O OCHOBY 3a HAI[MOHAIM3AIIH]Y,
CTaB/ba HAM3IJICA MPEBEIMKM TEpPeT Ha mMojHocuoma 3axteBa. Uman 53., koju



npeaBuha HOBUaHE Ka3HE 3a JpXKaBHE CITy)KOCHUKE Y CIydajy Kallllbermha y o0paiu
3axTeBa, MOXKE yOp3aTH MpoIexype, ald, OCHM YKOJIUKO ce He 00e30ean JT0BOJbaH
Opoj ciyxOeHHKa, TIOCTOjU PHU3UK Ja he HEeKW oI HHX NaTH MPUOPUTET Op3UHH
MOCTYIIKY HAyITPO HErOBOM KBAJIHTETY.

CBe y cBeMy, HalpT 3akoHa Tpeba y MOTHYHOCTH Ja TIOIITYje MpPUHIUIIE
HEIUCKPHUMUHALM]E W JEJHAKOCTH, Ka0 M 3aKOHCKY jacHONy BJIacHHMIITBA Hax
UMOBHHOM. Kalmema y peliaBamby NMUTama PECTUTYLHMje Morjia Ou oHemoryhutu
€KOHOMCKH Pa3B0j 3eMJb€ U CTBOPHUTH JOAATHE TpouikoBe. Takohe Tpeba Harmacutu
na he xacHWje M3MEHE 3aKOHA, HAKOH HETOBOI CTyMama Ha CHAry, OMTH TEIIKO
U3BOUbMBE, UMajyhu y Buay na he ce Mokaa MOpaTH MOIITOBATH CTEYCHA IIpaBa
tpehux nmuna. Crora, o Belrke BaXXHOCTH je ipoHahu oarosapajyha peimiema y oBOj
(azu mporeca.



